1) Introduction
Trafficking in human beings is nowadays often qualified as a 'modern form of slavery', both by international organisations, politicians and scholars.
1 This identification of a relatively new criminal phenomenon with an abhorrent practice, the prohibition whereof is considered as an obligation erga omnes, 2 has a dual purpose. For one thing it conveys the message that we should not indulge in moral complacency, believing that slavery is a thing of the past, because it surreptitiously pops up in new guises. In other words: the goal is to emphasize the seriousness of the crime. Secondly, and in my view more importantly, it serves an agenda of criminal policy. By elevating trafficking in human beings to the level of a well-established international crime, arguably possessing the status of jus cogens , the proponents seek to draw the phenomenon within the jurisdictional scope of the International Criminal Court or other international criminal tribunals. The syllogism is easily made: trafficking in human beings = enslavement; enslavement = a crime against humanity, provided that the contextual elements of this category are met; crimes against humanity belong to the jurisdiction ratione materiae of the ICC and other international criminal tribunals; ergo the ICC and their equals are allowed to exercise jurisdiction over persons who engage in trafficking in human beings. The assumption underlying this line of argument is that national criminal law enforcement does not suffice to cope with this inherently transnational crime and that a back-up by supra-national criminal jurisdiction is indispensable.
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This article aims to critically assess the two elements of the position just expounded. In the first part, I will try to demonstrate that 'enslavement' and trafficking in human beings are distinct legal categories. Although I submit that the concept of enslavement has expanded, especially through the case law of the International Criminal Tribunal for the former Yugoslavia, and that trafficking in human beings partially overlaps with enslavement, both crimes should in my view not be conflated. Moreover, I will argue that trafficking in human beings in the vast majority of cases does not qualify as a crime against humanity. To that purpose, I will analyse the relevant law, dealing successively with primary sources of international conventions (section 2.1), case-law of the International criminal Tribunal for the Former Yugoslavia (ICTY) (section 2.2) and judgments of the European Court of Human Rights (section 2.3).
The second part proceeds with addressing the issue whether moving the prosecution and trial of trafficking in human beings to the supra-national level is really necessary. Those who are in favour of such a construction face the burden of proving that national jurisdictions are doing a poor job. I am not convinced by that claim. Obstacles in the realm of national prosecution of trafficking in human beings might pertain to defective jurisdiction, problems of international cooperation in criminal matters and a lack of consistent interpretation of the elements of crime, shared by most or all states. Although this is not an empirical study and I do not pretend to draw a comprehensive picture of the state of the art, I will briefly touch upon these aspects in separate sections, in order to show that the performance of national criminal law enforcement is reasonably good and is gradually improving (Section 3.1 -3.4). Scholarly studies reveal that major bottlenecks in the successful prosecution and trial of trafficking in human beings concern the gathering of evidence, especially in view of frightened witnesses who are reluctant to testify. 4 There is no guarantee or proof that international criminal courts perform better in this respect than national courts. In the final section (Section 4) I will briefly reflect upon the question how we should move forward in order to achieve fair and effective law enforcement, taking the specific features of trafficking in human beings into consideration. The most straightforward way to detect similarities and differences between the concepts of slavery and trafficking in human beings is to compare the definitions included in international conventions which have been concluded to suppress those practices. Case law of the ICTY and judgments of the ECHR have refined our understanding of the legal nature of these concepts and will be analysed subsequently.
2) Slavery and Trafficking in Human Beings in legal instruments

Slavery and trafficking in human beings in international conventions
During the nineteenth century, the gradual abolition of slavery and the slave trade was also accomplished by the conclusion of bi-lateral treaties, mainly propelled by the United Kingdom and the United States, in which parties engaged to prosecute and inflict severe punishment on slave traders. 5 The first multi-lateral treaty was adopted by the League of Nations in 1926. 6 Article 1 (1) of this Slavery Convention defines slavery as 'the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised.' According to article 1(2) the slave trade includes 'all acts involved in the capture, acquisition or disposal of a person with intent to reduce him to slavery; all acts involved in the acquisition of a slave with a view to selling or exchanging him; all acts of disposal by sale or exchange of a slave acquired with a view to being sold or exchanged, and, in general, every act of trade or transport in slaves.' In other words: the article distinguishes between a static situation in which a person is reduced to a mere commodity and a dynamic process, enumerating all those commercial acts which are inherent to legal ownership. Article 6 of the Convention enjoins 'those of the High Contracting Parties whose laws do not at present make adequate provision for the punishment of infractions of laws and regulations enacted with a view to giving effect to the purposes of the present Convention to undertake to adopt the necessary measures in order that severe penalties may be imposed in respect of such infractions.'
The enslaving another person (Article 6) and 'slave trade' (Article 3) -including attempts of , complicity in and conspiracy to accomplish those acts -remarkably considering slave trade as a more serious crime than the act of enslavement itself.
New international initiatives already indicated that the existing legal framework did not suffice to counter all forms of (commercial) abuse of human beings. The major loophole that required to be plugged was that the Slavery Conventions referred to efforts to obtain permanent ownership over persons and did not cover more volatile endeavours to acquire benefits from the temporal commercial exploitation of humans. -An action, mirroring the dynamic component of the Slavery Convention: 'the recruitment, transportation, transfer, harbouring or receipt of persons'; -Certain means that have been employed: 'the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person'; -And a purpose -exploitation -which 'shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.'
Article 3, section b) adds that the consent of a victim shall be irrelevant where any of the means, just mentioned, have been used and section c) stipulates that any recruitment, transportation etc. of a child -id est a person under eighteen years of age -for the purpose (b) Serfdom, that is to say, the condition or status of a tenant who is by law, custom or agreement bound to live and labour on land belonging to another person and to render some determinate service to such other person, whether for reward or not, and is not free to change his status; (c) Any institution or practice whereby: -A woman, without the right to refuse, is promised or given in marriage on payment of a consideration in money or in kind to her parents, guardian, family or any person or group; or -The husband of a woman, his family, or his clan, has the right to transfer her to another person for value received or otherwise; or -A woman on the death of her husband is liable to be inherited by another person. Convention has considerably reinforced the protection of victims, provides for more specific punishments and draws attention to prevention by promoting measures to discourage demand -whereas the UN Protocol puts more emphasis on criminal repression of supply of human beings for the purpose of exploitation. 12 EU-instruments have been enacted to serve similar goals, but have, like the CoE-Convention, faithfully copied the definition of the UNProtocol. 13 It is clear from the previous exposition of the relevant treaty-provisions that the main difference between enslavement and trafficking in human beings is to be found in the purpose. Slavery (or practices similar to slavery) only constitutes one of the forms of exploitation, being the purpose of trafficking; the other goals do not reach the threshold in seriousness or permanency or are otherwise of a distinct nature. This suggests that 'trafficking in human beings' is the wider legal concept, encompassing slavery as a subset.
but not all trafficking in human beings is enslavement. In the next chapters we will inquire whether the case law of the ICTY and the judgments of the ECHR corroborate this provisional conclusion. and duration as constituent elements of the crime. 21 The Appeals Chamber did not agree and corroborated the Trial Chamber's findings. It held that lack of consent does not have to be proved by the Prosecutor as an element of the crime, adding that the circumstances in the particular case were sufficient to presume the absence of consent. 22 In respect of the time period, the Appeals Chamber conceded that duration was one factor -but not an indispensable element-of the crime, explaining that the quality of the relationship between the accused and the victim was decisive. 23 On a more general note, the Appeals Chamber sought to distinguish the 'various contemporary forms of slavery' from classic 'chattel slavery': 'In the case of these various contemporary forms of slavery, the victim is not subject to the exercise of the more extreme rights of ownership associated with "chattel slavery", but in all cases, as a result of the exercise of any or all of the powers attaching to the right of ownership, there is some destruction of the juridical personality; the destruction is greater in the case of "chattel slavery" but the difference is one of degree.'
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The 'factor-approach', as presented by the Trial Chamber and approved by the Appeals Chamber, while having the merits of flexibility, is problematic from the perspective of legality, because we do not know how these factors are weighed and which of them will be decisive in a particular situation. It will obviously be conducive to the well-known 'case-bycase' assessment. The broadening of the concept of enslavement has undeniably blurred the conceptual borders between enslavement and trafficking in human beings. After all, the (Appeal) Chamber's considerations on irrelevance of consent, exercise of control, the use or threat of force and the purpose of exploitation are all reminiscent of the definition of trafficking in human beings as developed in the UN-Protocol. As argued above, the distinguishing feature between the two crimes is the intensity and degree of (intended) exploitation, but the Kunarac decision has at least partially subverted that factor, by holding that 'duration' or 'permanence' is not a requirement of the crime. The gist of enslavementthe exercise of any or all of the powers attaching to the right of ownership -, though rather abstract, may give some guidance and may guard against dilution of the concept. It is to be observed that the definition of 'Enslavement' as a crime against humanity in the Rome Statute explicitly connects trafficking in human beings to the exercise of such powers ofpresumed -ownership. international criminal tribunals. In that case it has to meet the well-known 'conceptual elements': it must be 'widespread or systematic and directed against a civilian population, with knowledge of the attack'. Moreover, for the International Criminal Court to have jurisdiction, the attack must be 'pursuant to or in furtherance of a State or organizational policy.' 26 The Elements of Crimes of the ICC clarify that the 'policy to commit such an attack' requires that the State or organization actively promote or encourage such an attack against a civilian population.
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Could a -private -criminal organization that engages in the business of trafficking in human beings commit a crime against humanity? That depends on the definition and interpretation of the concepts 'policy' and 'organisation'. In the Bemba confirmation decision, the Pre-Trial Chamber of the ICC held that 'the requirement of a "State or organizational policy" implies that the attack follows a regular pattern. Such a policy may be made by groups of persons who govern a specific territory or by any organization with the capability to commit a widespread or systematic attack against a civilian population. The policy need not be formalised. Indeed, an attack which is planned, directed or organized -as opposed to spontaneous or isolated acts of violence -will satisfy this criterion.' e) Whether the group articulates, explicitly or implicitly, an intention to attack a civilian population; f) Whether the group is part of a larger group which fulfils some or all of the abovementioned criteria.
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The majority of the Pre Trial Chamber did not exclude the possibility that non-state, 'private' groups can engage in crimes against humanity. It found support in the opinions of the International Law Commission which has determined that 'the article does not rule out the possibility that private individuals with de facto power or organized in criminal gangs or groups might also commit the kind of systematic or mass violations of human rights covered by the article (on crimes against humanity, The applicant had complained that French criminal law did not contain specific criminal provisions on slavery, servitude or forced or compulsory labour, consequently flouting its positive obligations under the Convention to protect its citizens against such abhorrent practices. Instead, the legislator had left the courts with the particularly vague concept of 'infringement of human dignity' subject to random interpretation. 37 The Court confirmed in general terms that the positive obligations under Article 4 entailed the penalisation and effective prosecution of any act that purported to maintain persons in such situations. In assessing whether the position of the applicant was covered by the concepts featuring in Article 4, the Court distinguished between 'slavery' and 'servitude', denying that the applicant was exposed to the former situation. While the Court acknowledged that the applicant had clearly been deprived of her personal autonomy, ' "serf" to live on another person's property and the impossibility to alter his condition' and therefore had to be linked with the concept of slavery. 39 The Court concluded that the applicant had been held in servitude and agreed that the French legislation and its application by the courts, exhibiting several flaws, had been inadequate to protect her. New legislation had introduced trafficking in human beings as a separate criminal offence , but had not been applicable to the applicant's situation. Consequently, France had violated its positive obligations under Article 4 of the Convention.
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Despite the favourable outcome for the applicant, the decision of the Court has been censured for harbouring a rigid and narrow interpretation of the concept of slavery. 41 And indeed: the definition as contemplated by the Court is strongly reminiscent of the classic understanding of the concept in the 1926 Slavery Convention , which has been significantly amended (and broadened), at least in the case law of the ICTY. One of the reasons for these diverging interpretations in international criminal law and human rights law might be that Article 4 of the ECHR enumerates several concepts, suggesting some hierarchy of seriousness between them , and that the availability of adjacent and corresponding notions invites the Court to apply a rigid interpretation of the most 'serious', to wit slavery.
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In Siliadin, the Court did not address the question whether trafficking in human beings would equal 'slavery' or 'servitude', probably because French legislation at the time did not even contain criminal provisions on trafficking in human beings which could be tested on their conformity with the obligations emanating from Article 4. In the later and only other case on trafficking -Rantsev v. Cyprus and Russia -the Court could not evade the issue, because the applicant explicitly raised the relationship between the concepts. 43 The case concerned the death under obscure circumstances of a Russian girl who had come to Cyprus in order to find employment as an 'artiste' in a cabaret, a term that has become synonymous in Cyprus to 'prostitute'. 44 Having earlier expressed that she was tired and wished to return to Russia, Ms Rantseva was found dead on the street below a balcony on the upper floor of an apartment where she had been staying. The police had discovered a bedspread looped through the railing of the smaller balcony and had reasoned that she had made a lethal fall, in an effort to escape her captivity. 45 the evidence did not reveal criminal liability of a third person and that her death was the result of an accident.
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The applicant, the father of the deceased girl, openly suggested that his daughter had been a victim of trafficking, accused both states of having failed in protecting her from trafficking and sexual exploitation and censured the inadequate investigations into the dark circumstances which were conducive of her death. He pointed out that neither Cyprus nor Russia had specific criminal provisions addressing trafficking in human beings, implying that a lack of legal framework, that would sustain the necessary protection and investigations, produced a violation of Article 4 of the Convention.
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Interestingly, Cyprus and Russia took a slightly different approach on the issue at hand. Cyprus admitted that it had violated its positive obligation under Article 4 in 'failing to take any measures to ascertain whether Ms Rantseva had been a victim of trafficking in human beings or had been subjected to sexual or any other kind of exploitation.' 48 Apparently, Cyprus accepted that trafficking in human beings was within the scope of Article 4 of the Convention. While Russia did not explicitly deny this, it bluntly held that Ms Rantseva's treatment was not within the purview of that provision, as she had voluntarily entered the country and had obtained a work permit, while there was insufficient evidence to support a finding that she was held in servitude and forced to work. 49 This position is somewhat ambiguous, as it can be interpreted in two ways. For one thing, it might imply that, in the Russian view, trafficking in human beings in general does not meet the threshold of seriousness, inherent in the concepts of Article 4. However, a more plausible reading is that the situation to which Ms Rantseva was exposed could not be qualified as trafficking in human beings.
The Court addressed the question whether (the prohibition of) trafficking in human beings was covered by Article 4 of the Convention head on, but circumvented the thorny relationship between trafficking and slavery. First, it reiterated the features of trafficking that have been identified in previous case law as well:
'The Court considers that trafficking in human beings, by its very nature and aim of exploitation, is based on the exercise of powers attaching to the right of ownership. It treats human beings as commodities to be bought and sold and put to forced labour, often for little or no payment, usually in the sex industry but also elsewhere. In other words, assuming that the treatment of Ms Rantseva can be qualified as trafficking in human beings, the Court leaves it open whether this particular instance of trafficking can be categorized as 'slavery', 'servitude' or 'forced and compulsory labour'. Anne Gallagher, while calling the decision 'significant', has also expressed some disappointment, as the Court fails to explain why trafficking falls within the scope of Article 4.
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The expansion of the notions of 'slavery' and 'enslavement', propelled by the ICTY in the Kunarac case, has obscured the limits of these concepts. The proper relationship between slavery and trafficking in human beings in particular is still left in abeyance. On the face of it, the European Court of Human Rights in Rantseva appears to retract from its earlier restrictive interpretation, as expounded in Siliadin, by moving beyond the parameters of chattel slavery. However, we cannot even be certain about that. The incorporation of trafficking in human beings within the scope of Article 4 is not decisive, because that provision encompasses several concepts, next to slavery, and the Court refrains from indicating under which tag trafficking can be brought.
The present author is of the opinion that the developments in case law of the ICTY and the European Court of Human Rights do not prove that trafficking in human beings can simply be equated with slavery. I tend to agree with the point of view of Anne Gallagher who argues that '(…) despite indications that legal conceptions of slavery have expanded to embrace practices that go beyond chattel slavery, it is difficult to sustain an absolute claim that trafficking, in all its modern manifestations, is included in the customary and jus cogens norm prohibiting slavery and the slave trade.' This position seems to be corroborated by the findings of a national -Australian -court in the case of R v Tang. 54 The High Court in this case did not explicitly address the relationship between trafficking in human beings and slavery, but moved to identify the confines of the latter concept. 55 The inquiry into the content of the concept of 'slavery' in the 1926 Slavery
Convention and the corresponding provision in national law -which only deviated from the international model in minor respects -centred around the question whether slavery could be understood both de jure and de facto. Obviously, the background of the issue was that 'ownership over a person' is not accepted in law. Confirming that the international legal definition included de facto slavery, the High Court proceeded by identifying the core of the concept, cautiously manoeuvring between the restrictive 'chattel slavery' approach and the rather broad and loose interpretation in Kunarac. On the one hand, Gleeson, speaking for the majority, held that chattel slavery 'falls within the definition, but it would be inconsistent to read the definition as limited to that form of slavery.' 56 On the other hand, however, the High Court defined the gist of 'slavery' as a complete disposition and control over another person for commercial purposes, in an obvious intent to distinguish it from less complete exercise of power. Instructing the jury how to make a distinction between slavery and harsh and exploitative conditions of labour, Gleeson held "The answer to that, in a given case, may be found in the nature and extent of the powers exercised over a complainant. In particular, a capacity to deal with a complainant as a commodity, an object of sale and purchase, may be a powerful indication that a case falls on one side of the line. So also may the exercise of powers of control over movement which extend well beyond powers exercised even in the most exploitative of employment circumstances, and absence or extreme inadequacy of payment for services.'
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The High Court even explicitly warned against dilution of the concept of slavery:
'It is important not to debase the currency of language, or to banalise crimes against humanity, by giving slavery a meaning that extends beyond the limits set by the text, context, and purpose of the 1926 Slavery Convention. In particular it is important to recognise that harsh and exploitative conditions of labour do not of themselves amount to slavery. An employer normally has some degree of control over the movements, or work environment, of an employee. Furthermore, geographical and other circumstances may limit an employee's freedom of movement. 
Interim conclusions and short intro to the next part
In the previous section I have argued that slavery and trafficking in human beings are not to be conflated. Although there is certainly a considerable amount of overlap between the concepts -and this overlap has augmented due to the expanded understanding of slaverythese are still distinct crimes. Traffickers in human beings who merely intend to incidentally exploit the labour or attractions of their victims, leaving them some physical freedom of movement and financial remuneration, do not commit the crime of 'enslavement'. Even more far-fetched is the proposition that trafficking in human beings should be considered as a crime against humanity. Most organizations or networks that engage in trafficking do not reach the threshold of that category that is required in view of the recent findings of the ICC in the Kenya-case. The 'policy requirement' is here to stay and issues a clear message: crimes against humanity connote system criminality which implies the involvement of states or large and powerful organisations with similar (state-like) features and resources.
There are good -principled and practical -reasons to guard against 'semantic inflation'.
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The dilution of crimes against humanity trivializes the category which historically originated in the unimaginable atrocities of the Holocaust. Supranational criminal justice has been invented in order to express the universal horror of such crimes and as a device to thwart the reigning impunity which is a consequence of state involvement or the incapacity of states to repress those crimes in view of the power of non-state actors. These two elements -the repugnant character of those crimes and the unwillingness or inability of states to prosecute and try the perpetrators adequately -precisely coincide within the category of crimes against humanity.
But at this point the advocates of 'upgrading' trafficking in human beings to the realm of international crimes stricto sensu play their second trump card. They contend that the discussion does not merely concern the quibbling over semantics, but serves the purpose of improved criminal law enforcement. Trafficking in human beings, so they argue, exceeds the powers and resources of national jurisdictions. The combined effects of limited jurisdiction, inadequate implementation of substantive legal provisions and deficient cooperation in criminal matters impede effective prosecution and trial of traffickers in human beings. This breeds impunity, the ending whereof is precisely one of the motives underlying the establishment of the International criminal court. Therefore, the protagonists of this view favour the prosecution and trial of trafficking in human beings by international or regional criminal courts, as an alternative or at least complementary to national jurisdictions. They assume that these courts are able to dispense justice of better quality, because they dispose of wider -preferably universal -jurisdiction, uniformly apply well-defined and generally accepted substantive law and can count on the assistance of states.
In the second part of this essay I intend to explore this argument further by investigating whether the elevation of trafficking in human beings to another -international or regionallevel of jurisdiction is really necessary, apart from its obvious norm-expressive or symbolic significance. To that purpose, I will address the elements that allegedly constitute obstacles for law enforcement by national jurisdictions: lack of jurisdiction, disparities in substantive legal provisions and deficient cooperation in criminal matters. A brief introductory section on the question how these elements are inter-related will be followed by distinct chapters on these respective elements in which each time a survey of the normative standards, prescribed in conventions, will precede short impressions of legal practice, on the basis of national case law. As indicated earlier, I do by no means aspire to conduct a -more or less comprehensive -empirical study. My purpose is merely to inquire whether the proposition that national law enforcement is ill-equipped to deal with trafficking in human beings is fully corroborated by the facts.
3) National prosecutions and trials of trafficking in human beings: an impression of the state of the art.
Obstacles to national law enforcement of trafficking in human beings
The national criminal law enforcement in respect of trafficking in human beings, being of a volatile nature, is often a complicated and protracted affair. Ideally, criminal proceedings against all the suspects are to be concentrated within one jurisdiction. In that case, the criminal process enables a gradual reconstruction of the strain of events by the building up of evidence that witnesses may provide, displaying a comprehensive picture of the historical truth and the role and functions of all those involved. Moreover, such 'mammoth' proceedings arguably offer best chances for participation of and redress for victims. However, efforts to engage in the prosecution of all culprits involved in trafficking are often doomed to fail, due to the fact that the separate stages of trafficking are usually scattered over different states. The state where the exploitation of trafficked women in a brothel actually takes place may lack jurisdiction over foreigners who have recruited the women in another state. And that latter state may be unable to pursue criminal proceedings against recruiters, because it has not, or only partially, implemented the substantive legal provisions that have been determined in international conventions. Deficiencies in the implementation of substantive legal provisions will often impede cooperation in criminal matters, in view of the double criminality rule which prescribes that the conduct for which cooperation is sought constitutes a criminal offence both in the requesting and in the requested state. In other words: even if a state harbours broad interpretations of (territorial) jurisdiction and is prepared to start criminal proceedings against a host of perpetrators residing in different countries, it may not be able to obtain evidence or physical custody over a suspect from other countries. Moreover, an acquittal in one state, due to lack of evidence or imperfections in the substantive criminal law, will generally preclude criminal proceedings in another state, in view of the double jeopardy-rule or 'non bis in idem' principle.
This brief exposé already demonstrates that the obstacles are strongly intertwined and tend to reinforce each other. Extradition serves to reconcile jurisdictional competence and physical power over the fugitive and international cooperation in criminal matters is usually a prerequisite for a successful completion of criminal proceedings with international ramifications. In its turn, the availability of adequate provisions of substantive law is a precondition for both the exercise of jurisdiction and the rendering of (mutual) assistance in criminal matters. International conventions on the repression of transnational criminal law, including those on trafficking in human beings, have therefore always focused on the establishment of adequate bases for jurisdiction, harmonisation of substantive provisions and encouragement of international cooperation. Whether these efforts have yielded the desired results is the topic of the next paragraphs.
Jurisdiction in respect of trafficking in human beings
Provisions on criminal jurisdiction in respect of trafficking in human beings in the several conventions do not differ a lot inter se, although each of them displays some particularities. All relevant conventions stipulate that state parties shall ensure that they are able to exercise jurisdiction in respect of crimes that are committed on their territory, both the UNConvention and the CoE Convention considering the vessel or the aircraft flying the flag of that State party as 'territory' for the purpose of criminal jurisdiction (the 'flag-principle').
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All conventions incorporate the active nationality principle, attaching to the nationality of the perpetrator, as well, whereas the UN-Convention and the CoE-Convention equalize stateless persons, having their habitual residence in the territory of a state, to 'nationals'. passive personality (attaching to the nationality of the victim). 63 Finally, the UN-Convention and the CoE-Convention contain an 'aut dedere, aut judicare'-provision, enjoining states parties to establish jurisdiction for situations when the alleged perpetrator is on its territory and it does not extradite him, remarkably, however, only in case the requested person is a national. 64 Only the UN-Convention explicitly mentions the possibility of a wider application of aut dedere, aut judicare, not restricted to nationals. 65 One may be inclined to question whether the restricted aut dedere, aut judicare is not largely redundant, in view of the rather wide acceptance of the nationality principle. The UN-Convention is the only instrument that contemplates extension of (territorial) jurisdiction over conspiracies or criminal organisations that act abroad, but envisage a crime on the territory of the state party in question.
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The last mentioned provision of the UN-Convention suggests a broad interpretation of the principle of territorial jurisdiction that befits the character of the crime. Trafficking in human beings is a protracted process that can be chopped in several -temporal and spatialsegments, involving different activities and agents. However, all these parts display a functional coherence and the common aim of making profit through the exploitation of human beings. Trafficking can be qualified as a continuous crime par excellence and this justifies an integral criminal law response, implying the exercise of jurisdiction over all participants, even if they performed their contribution abroad.
The extensive interpretation of the principle of territorial jurisdiction has been followed by criminal courts from both common law and civil law systems. For the purpose of this article, two examples will suffice.
In the Sneep-case, serving before a Dutch criminal court, the suspects had allegedly cooperated in a criminal organisation which had recruited women in Belgium, Germany and Turkey, and had transferred these women to the Netherlands for the purpose of their sexual exploitation. According to the indictment, the organisation was notorious for its particularly violent and intimidating behaviour, showing no respect at all for the mental and physical (…) c) The offence is i) One of those established in accordance with article 5, paragraph 1, of this Convention and is committed outside its territory with a view to commission of a serious crime within its territory; ii) One of those established in accordance with article 6, paragraph 1 (b) (ii), of this Convention and is committed outside its territory with a view to the commission of an offence established in accordance with article 6, paragraph 1 (a) (i) or (ii) or (b) (i), of this Convention within its territory. Article 5 and article 6 refer to criminalization of participation in an organized criminal group and criminalization of the laundering of the proceeds of crime respectively.
integrity of the victims. 67 Counsel for the defence had argued that the Prosecutor should be declared inadmissible in its claims, because the court lacked jurisdiction over the recruitment of one of the women which had been performed abroad by a foreign suspect. The Court did not share counsel's opinion and held that 'on the basis of Article 2 of the Dutch Penal Code, Dutch criminal law is applicable on each person who commits an offence on Dutch territory. The suspect is charged with trafficking in human beings, which, in so far as it concerns one and the same victim, should, in the opinion of the court, be considered as a continuous crime that is realized by a composition of activities performed at different places. The suspect is charged with different executing activities which have taken place both in the Netherlands and in Belgium. If other places, outside Dutch territory, can be considered as places where the criminal offence has been committed, prosecution in the Netherlands is possible, also in respect of those elements of the criminal offence that took place outside the Netherlands'.
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In other words: the aim of states to enforce the criminal law within the boundaries of its territory urges courts to consider transnational crimes as a single threat ,consisting of several constituent elements and prompts them to extend jurisdiction over those activities that occur beyond this territorial realm.
A similar broad interpretation of the territoriality principle has been exhibited by US courts.
In Adhikari and others v. Daoud &Partners and others the plaintiffs had brought suit against the corporations (Daoud and others) alleging that they had recruited labourers in Nepal for the purpose of performing services and work for US military bases in Iraq, while misleading them about their salary and work location. According to the plaintiffs, the corporations had wilfully and purposefully formed an enterprise with the goal of procuring cheap labour and increasing profits, thus engaging in human trafficking, in violation of the Trafficking Victims Protection Reauthorization Act (TVPRA) and the Alien Tort Statute (ATS). 69 In response to the claim that the recruitment had occurred outside US jurisdiction and US courts consequently lacked jurisdiction the Texan court held that 'human trafficking [is] by nature an international crime; it is difficult clearly to delineate those trafficking acts which are "truly extraterritorial" and those which sufficiently reach across U.S. borders. Accordingly, the thrust of the TVPRA would be severely undermined by a holding that U.S. defendants who gained commercial advantage in this country through Different from its Dutch colleague, the Texan court did not explicitly invoke the territoriality principle as the basis for criminal jurisdiction. However, the court apparently attached great importance to the fact that the criminal conduct that occurred abroad yielded harmful effects within the US legal order. That is strongly reminiscent of the objective territorialitydoctrine that allows the exercise of jurisdiction whenever a state discovers the consequences of a crime on its territory. This doctrine has traditionally been embraced and applied by American courts.
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Obviously, two single decisions do not prove that courts of all states would be inclined to harbour such an expansive interpretation of (territorial) jurisdiction, but that is not the point. Apparently, legal doctrine offers states the tools to act against transnational crime, including trafficking in human beings, even if constituent elements of those crimes occur outside their territory. And courts have followed suit by applying those doctrines. It demonstrates that limited jurisdiction is not the major bottleneck in the national prosecution and trial of trafficking in human beings.
3.3 Harmonisation of substantive law on trafficking in human beings: constituent elements and concepts of criminal responsibility
All conventions aim to achieve a high level of harmonisation of (substantive) While the legal obligations pertaining to the implementation of substantive law are clear and the normative framework is both detailed and sophisticated, the pertinent question is whether national jurisdictions are inclined to abide by these international standards. I will briefly discuss two cases from distinct legal systems (Israël and the Netherlands) in which the courts addressed the relationship between national criminal law provisions and their international models.
In the case of Frudenthal v. Israël the appellant (Mr. Frudenthal) had been tried and convicted for trafficking in persons for the purpose of employing them as prostitutes , as well as for the additional crimes of pimping for prostitution, threats and false imprisonment. 77 On appeal, counsel for the defence argued that his client's activities could not be qualified as trafficking. In introducing the crime of trafficking in persons as a separate offence, the legislature had criminalized the 'sale' or 'purchase' of a person for the employment in prostitution, but had not criminalized any 'other transaction'. These specific legal concepts should be interpreted in their narrow sense, according to the Sale Law, 1968 and other civil laws. According to counsel, his client did not own the women and did not have the option to sell them for full consideration.
The Court rejected counsel's representation. Qualifying trafficking as a 'vile scourge', the court emphasized that the phenomenon violated 'fundamental human rights including the rights to liberty, bodily integrity and human dignity.' The Court added that 'there is no doubt that substantively, every link in the chain is an act of trafficking, so long as it permits people to be treated as property or chattel that can be transferred for trade.' A narrow, civil law interpretation of 'selling' and 'purchasing' would go against the grain of the purpose of the criminal law prohibition: 'It makes no difference whether it is a "business arrangement" under the guise of ownership, rental borrowing, partnership, or any other means of creating 
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In expounding its position, the Court explicitly referred to the UN Convention on Transnational Organized Crime and the Palermo Protocol:
'As part of its efforts to join the international struggle against trafficking in persons, Israel signed the United Nations Convention Against transnational Organized Crime, including the Protocol to Prevent, Supress, and Punish Trafficking in Persons which supplements the Convention. The Convention and the Protocol, which will enter into force shortly, have yet to be ratified in Israël, but Israël's joining the Convention expresses its aspiration to take an active part in the norms that the family of nations has created around this issue. (…) We therefore should interpret the provisions of the Israeli Statute in accordance with the spirit of the Convention, which seeks to prevent the exploitation of power in the form of transferring people and trafficking in them for the purpose of prostitution or slavery.'
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The Dutch case concerned the prosecution of the owner of a Chinese restaurant who had employed Chinese persons, illegally residing in the Netherlands, making them toil for 11 hours a day on average, during 6 days a week, in exchange for food and housing, with no or very little financial remuneration. The Court of Appeal had acquitted the accused of the charges of trafficking in human beings, finding insufficient proof of 'compulsive exploitation'.
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The Supreme Court extensively quoted the Explanatory Memorandum on the introduction of new legislation on trafficking in human beings in the Netherlands which revealed that the new provisions had been incorporated in order to implement regional and international instruments. Whereas former provisions specifically addressed (involuntary) prostitution and other forms of sexual exploitation, the new legislation -in conformity with the international regulations -applied to all kinds of commercial exploitation. Article 273f (new) of the Dutch Penal Code literally copies the definition as provided in the Palermo Protocol and the Supreme Court proceeded to clarify two legal elements. The first issue concerned the required mens rea of the perpetrator in respect of 'the abuse of a position of vulnerability', being one of the means of trafficking. The Supreme Court held that for the proof of 'abuse' it would suffice that the perpetrator had been aware of the relevant factual circumstances from which a position of preponderance ensued -or could ensue -in the sense that the perpetrator had dolus eventualis in respect of those circumstances. The Court of Appeal had erred in requiring that the perpetrator had 'purposefully abused' the vulnerable position of the victim. Nor was it necessary, as the Court of Appeal had wrongly held, that the perpetrator had actively created the situation of exploitation, or that he had taken the initiative to bring the victims in their vulnerable position. 81 Secondly, the
Supreme Court inquired what factual circumstances yielded 'exploitation' and whether the Court of Appeal had correctly interpreted and applied that concept. While the Supreme Court admitted that an abstract and general definition could not be advanced, the Court identified a number of factors, like the nature and length of the employment, the limitations it involved for the employees and the economic advantages for the employer, that should be taken into consideration. Moreover, these and similar factors should be gauged against prevailing standards in Dutch society. In view of these parameters, the Supreme Court found the Court of Appeal's conclusion that no exploitation could be proven from the facts, wanting and incomprehensible, as they earned extremely low salaries, had to work for 11 till 13 hours a day and had to share small bedrooms with others.
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Both these decisions provide useful clarification of international standards that still require further elucidation and interpretation. What they also have in common, though, is that they both take the international definition as authoritative guideline and endeavour to apply national law in the spirit of the international model. Again, two cases do not evince that all courts faithfully comply with the definition as advanced in the Palermo Protocol. However, they demonstrate that the efforts at the international level to further harmonisation of substantive provisions at least have yielded results.
International cooperation in respect of trafficking in human beings
While states may be inclined to extend their jurisdiction over criminal activities relating to trafficking that occur abroad and they may possess the necessary legal tools, for a successful criminal procedure they have to rely on the assistance of other states. After all, suspects will often reside abroad and the evidence may also be dispersed over several jurisdictions.
The relevance of international cooperation in criminal matters is emphasized in the conventions that deal with the repression of trafficking in human beings. The United Nations Convention against Transnational Organized Crime in particular covers the whole gamut of forms of international cooperation. With respect to extradition, Article 16 requires states parties to consider trafficking as an extraditable offence. If the State Party makes extradition conditional on the existence of a treaty, it may consider the UNCTOC as an adequate legal basis and States Parties are deemed to include trafficking as an extraditable offence in each and every treaty that exists between them and that they are still to conclude. 83 As has previously been observed, these obligations only apply to transnational crimes, involving an organized criminal group. However, states parties are invited to apply these provisions also in respect of serious offences that lack those features. 84 The Council of Europe Convention on Trafficking is far less elaborate and simply enjoins parties to adopt legislation, threatening trafficking in human beings with sanctions that can give rise to extradition.
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While all these conventions prescribe the criminalisation of trafficking in human beings and aim at harmonisation of criminal law, the eventuality of diverging legislation, possibly impeding international cooperation, is still anticipated, as transpires from Article 16, s. 1 of the UNCTOC which restricts the application of the provision to situations in which the offence for which extradition is sought is punishable under the domestic law of both the requesting and the requested state. It is noteworthy in this context that trafficking in human beings features on the list of offences in respect of which the Framework Decision on the European Arrest Warrant has partially abolished the requirement of double criminality.
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Mutual assistance in criminal matters, in particular with a view to the obtaining and exchange of criminal evidence, is the topic of the longest provision -Article 18 -of the UNCTOC, counting no less than 30 sections. With the usual disqualifications -the provision only applies to transnational, organized crimes -, section 1 starts by imploring states parties to afford one another 'the widest measure of mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to the offences covered by this Convention.' Section 3 immediately makes clear that procurement and supply of evidence is at the top of the list of priorities. 87 In unprecedented detail, Article 18 regulates the procedural aspects of mutual legal assistance, enumerating the formal requirements of requests and stressing the importance of 'spontaneous' transmission -id est without previous request -of information. In its efforts to further mutual assistance, the Convention encourages states parties to restrain the grounds for refusal, explicitly mentioning the possibility of waiving the requirement of double criminality. 88 In this context it should be observed that the EU 87 The provision mentions the following purposes for which mutual assistance may be requested: taking evidence or statements of persons, effecting service of judicial documents, executing searches and seizures and freezing, examining objects and sites, providing information, evidentiary items and expert evaluations, providing originals or certified copies of relevant documents and records (…), identifying or tracing proceeds of crime, property, instrumentalities or other things for evidentiary purposes, facilitating the voluntary appearance of persons in the requesting State Party. 88 Section 21 provides that mutual assistance may be refused: a) If the request is not made in conformity with the provisions of this article; b) If the requested State Party considers that execution of the request is likely to prejudice its sovereignty, security, ordre public or other essential interests; c) If the authorities of the requested State Party would be prohibited by its domestic law from carrying out the action requested with regard to any similar offence, had it been subject to investigation, prosecution or judicial proceedings under their own jurisdiction; from third states and the transmission of requests for cooperation to third states. 115 Moreover, none of the EU Framework Decisions makes the obligation of members states to render mutual assistance dependent on the involvement of a criminal organisation in human trafficking.
Criminal law responses should be tailored to the nature and the causes of the crime. Trafficking in human beings is caused by structural -economic and social -inequities which create the supply and demand for services provided by people who can be easily exploited, because they are vulnerable. It is not caused by the demise of the state system that would primarily justify the intervention of the international community. Criminal law can of course not cure all societal ails, but it can play a modest role and should best be left in the hands of states who can mobilize their resources and integrate criminal law enforcement with other measures that will counter the scourge of trafficking in human beings. 
